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The fiduciary responsibility rule in ERISA §404(a)(1)(A) 
provides: 

“A fiduciary shall discharge his duties . . . for the 
exclusive purpose of: 

(i) providing benefits to participants and their 
beneficiaries; and 

(ii) defraying reasonable expenses of 
administering the plan. . . .” 

Plan Expenses under ERISA 
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Plan Expenses: 
Prohibited Transactions 

Under ERISA §408(b)(2), the prohibited transaction 
rules permit: 

“Contracting or making reasonable 
arrangements with a party in interest for . . . 
services necessary for the establishment or 
operation of the plan, if no more than 
reasonable compensation is paid 
therefor.” 
  

Also, see DOL Advisory Opinions 97-15A and 97-16A. 
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Reasonable Contract or Arrangement 

The 408(b)(2) regulation provides that an 
arrangement for services between a “covered plan” 
and a “covered service provider” is not reasonable 
unless the 408(b)(2) regulation is  satisfied.  
 
Effective date: July 1, 2012 for both new and existing 
arrangements. 
 
Consequence of failure -- covered provider. 
                                      -- plan sponsor. 
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Covered Service Provider 

The primary types of covered service providers are: 
 

• Recordkeepers 

• Investment advisers (RIAs) 

• Broker-dealers (“financial advisers”) 

• Third party administrators (with indirect compensation) 



After 408(b)(2): Benchmarking Reasonableness  |  April 27, 2012 5 

Disclosures 

 Services 

 Status 

 Compensation (vs. Cost) 

The following disclosures must be made: 

• Direct 
• Indirect 
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The regulation does not require that the disclosures 
be made in any particular format. 
 
As a result, multiple documents may be used. 
 
But, in the future, a “guide” may be required. 

Disclosures 
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“Compensation” may be described or estimated as a 
monetary amount, formula, percentage of assets, or a 
per capita charge or, if the compensation cannot 
reasonably be expressed in such terms, by any other 
reasonable method. 
 
Any description or estimate must contain sufficient 
information to permit evaluation of the 
reasonableness of the compensation. 

Disclosure of Compensation 
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Recordkeeper Disclosures 

Under 408(b)(2), recordkeepers must disclose:  

• All revenue sharing they receive; and 

• Their charges for recordkeeping. 

The difference between those two amounts should 
be (1) their direct charges and (2) credits or use of 
proprietary investments. 
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The preamble to the regulation notes: 

Fiduciary Duties 

The availability of information sufficient to enable 
the plan fiduciary to make informed decisions 
about the costs of recordkeeping is fundamental 
to a responsible plan fiduciary’s ability to satisfy its 
ERISA obligations.  
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The fiduciary concerns—post July 1: 

 Is the compensation reasonable? 

 Are the costs reasonable? 

 Are the services adequate/appropriate? 

 Are the conflicts manageable? 

Expenses: Issues 

Plan committees must engage in a prudent process 
to evaluate these issues. 
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Considerations: 

 Allocate costs to compensation. 

 Calculate dollar amounts. 

 Benchmark. 

 Consider quality and quantity. 

 Negotiate costs and compensation. 

Note: Benchmarking (against appropriate peer groups) is a 
fundamental part of a prudent process. 

Risk Management 
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Plan Size: $1M - $3M 
Adviser Commissions 

Asset-Based Compensation 
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Plan Size: $10M - $15M  
Adviser Compensation 

Asset-Based Compensation 

Pe
rc

en
t o

f P
la

ns
 

18 



After 408(b)(2): Benchmarking Reasonableness  |  April 27, 2012 19 

What’s Next? 

 Continued focus on costs and compensation.  

 Benchmarking advisers. 
• Lower fees. 
• Fixed fees. 
• Per service fees. 
• Focused advisers. 

 Investments. 
• Low-cost funds. 
• Indexed funds. 
• Institutional funds. 
• Collective trusts. 

• Independent. 
• Bundled. 

 Recordkeepers 



After 408(b)(2): Benchmarking Reasonableness  |  April 27, 2012 20 

Evaluation of Disclosures 

 participation. 

 deferral rates. 

 participant investing. 

 benefit adequacy. 

Probable effect for: 
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DOL regulation 2550.404a-5 imposes duties on 
fiduciaries for disclosures in participant-directed 
individual account plans. However, the “burden” is 
likely to fall on recordkeepers. 

The regulation is not “applicable” until after the 
effective date for 408(b)(2), that is, August 30, 2012. 

Participant Disclosures 
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The regulation requires disclosure of: 

– Plan-related information 

– Administrative expenses  

– Individual expenses 

– Investment-related expenses and information 

Disclosures to Participants 
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The disclosures must be provided: 

– On or before the date on which a “participant” 
or beneficiary can first direct investments. 

– At least annually thereafter. 

– Quarterly statements regarding administrative 
and individual expenses. 

– Website disclosures. 

Timing of Disclosures 
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Consequences of Participant 
Disclosures 

 Expenses paid from plan: 
• Accounting fees. 
• Investment advisers fees. 

 Expenses paid from investments. 

 Expenses paid from expense recapture or 
forfeiture accounts. 

 Expenses paid by plan sponsor. 
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