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Regulatory Enforcement and Rulemaking PENSIONRESOURCE

Regulatory Initiatives Proposed & Final Regulations

Department of Labor (DOL) increases Final rule for fee disclosure under ERISA
investigation and enforcement 408(b)(2)

DOL and SEC cooperation through Final rule for participant advice
Consultant Adviser Project (CAP)
Final participant disclosure regulations under
IRS positioned to enhance plan audits 404a-5

ERISA litigation is moving down-market Proposed expansion of the definition of
fiduciary under ERISA 3(21) [withdrawn]
New regulations and exemptions will
highlight prohibited arrangements Proposed changes to suitability re qualified
default investment alternatives (QDIASs)

Proposed rulemaking regarding summary
disclosure under 408(b)(2)
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into a service contract/agreement. Notice regarding changes

Disclosures provided “reasonably in advance” of entering

to the disclosed information is required as soon as
practicable, but no later than 60 days from the date the
service provider is notified of such change. Investment-
related disclosures are due annually. /

Provided annually.

Provided on or before first ability to
direct investments and annually and
quarterly thereafter.

v v

FORM

5500/SCHEDULE C PARTICIPANT DISCLOSURES
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Background PENSIONESOURCE

Observations in the marketplace:
Plan-level fee disclosures provide a roadmap for regulators and would-be plaintiffs;

Participant-level disclosures create bottom-up pressure on fees and services from
plan participants;

Products and compensation arrangements are increasingly complex;
Allocation of roles and responsibilities are unclear; and

Cutbacks in sponsor personnel require more efficient protocols.
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Plan Sponsor Challenges PENSIONRESOUACE

Towers Watson 2011 Survey:

Most employers expect to devote more time addressing retirement plan
governance over the next two years;

Respondents expect the top governance challenges organizations face in the next
two years to be retirement benefit costs (77%) and regulatory complexity (73%);

Only one in four plan sponsors (26%) conduct regular compliance reviews -

= The most common reasons for a review are anticipated new risks and a
pending IRS or DOL audit; and

About half (51%) of respondents use a single committee for all retirement plan
governance.
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Impact of New Regulations PENSIONRESOURCE

Projected Impact on Financial Advisors:
Increased enforcement and litigation;
Disclosures create a roadmap for regulators and potential plaintiffs;
Unless an exemption applies, potentially conflicted advisers will have to limit

investment-related functions to monitoring and education, and plan sponsors will
be on notice of such limitations;

Bottom-up pressure on fees and services from participants;

Increasing reliance on financial advisors to demonstrate value beyond investment-
related support (e.g., fiduciary governance, committee education, etc.); and
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Potential Role of the Plan Advisor

Investment Selection

Service Provider Selection

Administration and
Reporting

Non-Fiduciary Only

Plan Sponsor w/ guidance
from advisor.

Plan sponsor w/ guidance
from advisor.

Plan sponsor w/ guidance
from advisor.

3(21) Co-Fiduciary

Plans sponsor and advisor.

Plan sponsor w/ guidance
from advisor.

Plan sponsor w/ guidance
from advisor.

3(38) Investment Manager

Investment manager has
sole discretion, but
advisor can explain
investment-related
information and help
select/monitor managers.

Plan sponsor w/ guidance
from advisor.

Plan sponsor w/ guidance
from advisor.
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Value Added Non-Fiduciary Services

Committee Support — assist in the formation of effective committees beyond investment s via
actionable education, process and documentation;

Disclosure Management— assisting sponsors with selection and monitoring of service providers
through education, process, benchmarking, and vendor coordination;

Document Retention — introduction of audit ready approach to fiduciary file maintenance
through education, process and mock investigations;

Participant Inquiry Support — risk management through education and process; and

Outcome-orientated Education — driving and reporting on participant successes through
education, retirement income planning, monitoring, and reporting.
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i Fiduciary Education
M Do plan fiduciaries understand the nature and scope of responsibilities and potential
liabilities?
M Committee Structure

M Does the plan committee structure represent the desired allocation of responsibilities
and liabilities?

i Policies and Procedures
K Are there procedures to address the following fiduciary functions:
a Selection and monitoring of service providers;
a Selection and monitoring of plan investments; and
@ Administration and Reporting?

i Risk Management

M Does the sponsor have a defined process for educating participants on plan fees and
resolving inquiries?

M Does the “fiduciary file” contain sufficient information to support the decisions made
by plan fiduciaries?
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Fiduciaries are required to make infarmed decisions when engaging service providers that are paid from plan assets. Itis a
L/ PR I fiduciary breach to enter into an arrangement that is unnecessary or unreasonable. ERISA 408{b)(2) now requires all
PENSION “covered” service providers to disclose information sbout the services provided and compensation received so fiduciaries
can properly evaluate their value to the plan. G-MAP provides a framework for gathering/evaluating information and
making recommendations to voting members to facilitate the selection/menitoring/replacement of service providers.
CRVINP

Mod

|
Procedures Step 4: Process 408[b){2) Disclosures
40 () PLANS
. )2 Decite Whatherto Select/Retain/Replacs Service
. provider
Establich procedures to trck receit of disclosures & evalute ocent

o G-MAP provides a committee framework design e L R Basis for
.. Step 1: Educate Fiduciaries ] n Estabiish_processes o request additional information. if Eualuste Information & Re commendstions s
Plan Committee (Voting) manage risk and save time through prudent necessary. )

ERISA impases personal liability efﬁcjent EOVEmance process.es. Plan fiduci
FEHSIUN on anyone who makes certain Sespondb Lsbilitiee {voting members) make decisions and day-t 4
decisions for the plan. These — — support is provided by third-parties and int T T D e Recommendations to Gommitiee
" PR} . - . "
- ﬁl*"'ﬂ:r"*‘—'_' fomu:;; 1) [CD"S::: U personnel  (non-voting members).  Non-v B e e ————
VT e relevant  information (or W u ibited t " : - service provider and services offered to similar plans; Glly
‘:'E\Jj' ip o Ry e s o e members work with the advisor to g

B g = *  Ensurethat ERISA permits plan assets to be used to pay for each service and that plan. D::“’”E”:
Model Administrative relevant] to; 2) make informed information, evaluate and make recommendatio document allows for iewe
Procedures decisions; and 3) if they lack

Plan Advisar Subsommitiee
401(k) PLANS expertise, hire  professional
assistanca. engage expertise personal ligbility

Step 5: Evaluste Needs, Services & Fees

diversify investments fiduciary breach B 0
fiduciaries. Eile relied upon and evidence of process for evaluation

See G-MAPp.12 Evaluate needs & oblestives

Step mplement Process = - [ Comparewith
services needs/objectives
Step 2- Consider Needs & Assizn Roles make wellinformed dedsions Plan fiduciaries must follow a prudent process to: -

. ~ | Plan Advisor Review service pravider credentisls

The plan document governs fiduciary responsibilities. While at least one » select/monitor/replace investments; Mlm(hllgnm:mm—Tnsl\n::m;n::w-n I fecommend
ittee, etc. must be desi d as the plan administrator, anyone # select/monitor/replace service providers; and ¥ 4 enemataiee selection/retention

whio makes decisions over the plan will be considered a fiduciary. # verify and deliver required notices, file reports. Bes

WMonitor & Dacument
Othar

G-MAP assigns fiduciary status to the woting committee members; The committes should evaluate each duty and the
administrative support may be provided by third-parties and non-voting  Recommendations to Committee necessary to facilitate compliance with ERISA.
members.  Experienced ERISA counsel should review plan document to e s e e e e e e e
incorporate desired allocations. } - See 5-MAPpp. 1.1, 1.2 ang

( Basis for Decision Filed

Plan Advisor

Fiduciaries are responsible to ensure that the plan is administered properly and that notices and reports are appropriately
[ ) PR I delivered. The G-MAP processes below are designed to facilitate these duties and documentation demonstrating
compliance with ERISA. While the TPA and/or RK may assist in the preparation and delivery of these items, fiduciaries

PENSION remain responsible to ensure they are filed timely accurately.

Role of advisor will depend upon ability to render

Advisor assists with process re in [nm\anon-ga [hEnI'\S
Investment advice to ERISA plans. Ses G-MAPp. 1.3

AP .

review of services, benchmarking, etc. VISP Step 6: Review Needs

Model Administrative
Procedures
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Adwvisor assists with process re Informati on-gathering, |
reconciliation of notices/repons and |
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Ubciate pian documentso reflect new requirements;
3 T Evaluzte timeliness/accuracy of contributions;

Subcommittee member should be familiar with 1K) PLANS 1 Decide Whetherto Selec/Retain/Replace Sery
proposal process (Le., procurernent, exc ) and may Provider
partidpate in preliminary evaluations.

Subcommittee members should be familiar with
Investrnent-related concapts, reports, ete. and may
participate in preliminary evaluations. Subcommittes member should be experienced in
filing governmental reports (i.e., accounting,
Information reviewed (investments availzble, IPS, bookkeeping, ete.).

monitoring reports, etc ) is filed and recommendation
sent 1o commities 1o approve/reject Information reviewed is filed and and notices,
epors, BIC B Sent 1o committes to approve freject.

calendaring/meetings.

3 3
onsider bonging Document

Basis for
Step7: Coordinate Reporting Evaluzte Information & Recommendations Bl

Information reviewed [408[b)(2) disclosures,
. - . 0Dia, 20843), 5500, etc ;
benchmarks, etc.) are filed and recomme ndation sen e s e a
to committe e to approve/reject. or delivery of
Reconcile e i i {bii2) di 3
Deliver i - Recommendations to Committee

File
Documents
Reviewed

Step 8: Prepare for Inguiries
Fiduciary File (Documents & Information Considered and Basis for Decision) + Prepars for situstions in which inquiries wil arise [ix., above
e e o
e SN

Plan Advisor | Subcommittee

Eualuste needs & objectives.
ne and escaiation procedures: and

Manitor usiizationsatisfaction of services.
b Coardinate fulfiliment
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Assess role(s) of senvice
providers

Edueate & manitor Recommend spproval

Monitor & Document
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Committee Substructure and Sample Processes
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---------- INTAKE & EVALUATION --------
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Fiduciaries are required to educate themsabees in order
to prudently select and monitor investments that are
appropriate to make available for plan participants.
Ciecizions must be well informed and documented, and
fiduciaries must ensure certain investrnent-related
information is communicated to plam participants.

Fiduciaries are responsible to ensure that certain notices
are provided and that forms are properly filed. The
A08(b)2) disclosures should contain the data required to
be provided by fiduciaries to plan participants [e 2. under
the new 404a-5 regulation) and to the DOL (in the Form
5500 and schedule C, if applicable). wWhile the plans TPA
or Recordkesper may facilitate the delvery of this
information, fiducianes remain responsible to ensure the
notices and disclosures are aoourate and timely
delivered.

Fiduciaries are required to maks informed dedsions
when selecting and monitoring service providers, as it
is fiduciary breach to enter into an arrangement that is
unreasonable. The new 208[b)[2) regulation requires
all “covered” service providers to disclose information
about their services and compensation to plan
fiduciaries. If the fiducianes do not have sufficent
Inmowledze to evaluate the disclosures, they need to
hire the expertise required to make a well mformed
decision to retain or replace service providers.

EVALUTION

# How sophisticated are plan partidpants in terms of
investmient knowledge?

« What behaviors do participants exhibit regarding risk
tolerance, rollovers, et ?

# Do the asaset classes offered allow participants to
diversify appropriateby?

# What are the criteria for selecting and monitoring
investment options?

» Do investment options need to added, removed
and,or replaced?

OuUTPUT
Cocumentation of mformation reviewed and decision
to select/replace investments

EVALUTION

+ What notices are required to be provided to plan
participants at what frequency?

+ ‘What forms are required to be filed and what are the
corresponding deadlines?

« What records will be relied upon for the required
data¥

« Whois responsible for reviewing, approving and
distributing notices and filings?

OUTPUT
Notices and filings

EVALUTION

# What are the needs of the plan/participants?

# Do participants utilize the services offered?

# Are the services necessany 7

* What is the experience and background of the
sarvice provider?

# How is the service provider compensated?

» Are there any potential/actiual conflicts of interest?

# |z the total amount of compensation recened
reasonable [vis-d-vis an appropriate benchmark) ?

OuTPUT
Documentatisn of information reviewed and decision
to s2lect/retain service provider
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Additional Resources

Jason C. Roberts
Manhattan Beach, CA
310210 1679

Tom Clough
Kansas City, MO
913 236 9841
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Amy Glynn
Boston, MA
617 834 0900
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