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Regulatory Enforcement and Rulemaking  

Regulatory Initiatives 

 Department of Labor (DOL) increases 
investigation and enforcement 

 DOL and SEC cooperation through 
Consultant Adviser Project (CAP) 

 IRS positioned to enhance plan audits 

 ERISA litigation is moving down-market 

 New regulations and exemptions will 
highlight prohibited arrangements 

Proposed & Final Regulations 

 Final rule for fee disclosure under ERISA 
408(b)(2)  

 Final rule for participant advice 

 Final participant disclosure regulations under 
404a-5 

 Proposed expansion of the definition of 
fiduciary under ERISA 3(21) [withdrawn] 

 Proposed changes to suitability re qualified 
default investment alternatives (QDIAs) 

 Proposed rulemaking regarding summary 
disclosure under 408(b)(2) 
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Provided on or before first ability to 
direct investments and annually and 

quarterly thereafter. 

Provided annually. 

  ERISA Disclosures 

Disclosures provided “reasonably in advance” of entering 
into a service contract/agreement. Notice regarding changes 

to the disclosed information is required as soon as 
practicable, but no later than 60 days from the date the 
service provider is notified of such change.  Investment-

related disclosures are due annually. 

COVERED SERVICE PROVIDERS 
BDs, RIAs, TPAs and Recordkeepers 

PLAN SPONSOR 

FORM 5500/SCHEDULE C PARTICIPANT DISCLOSURES 

© 2013 by Pension Resource Institute, LLC (PRI) - This material represents proprietary intellectual property of PRI.  All rights reserved. 



4 

Observations in the marketplace: 
 

 Plan-level fee disclosures provide a roadmap for regulators and would-be plaintiffs; 
 

 Participant-level disclosures create bottom-up pressure on fees and services from 
plan participants; 
 

 Products and compensation arrangements are increasingly complex; 
 
 Allocation of roles and responsibilities are unclear; and 
 
 Cutbacks in sponsor personnel require more efficient protocols. 
 
 

Background 
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Towers Watson 2011 Survey: 
 

 Most employers expect to devote more time addressing retirement plan 
governance over the next two years; 
 

 Respondents expect the top governance challenges organizations face in the next 
two years to be retirement benefit costs (77%) and regulatory complexity (73%); 

 
 Only one in four plan sponsors (26%) conduct regular compliance reviews - 

 
 The most common reasons for a review are anticipated new risks and a 

pending IRS or DOL audit; and 
 
 About half (51%) of respondents use a single committee for all retirement plan 

governance.  
 

Plan Sponsor Challenges 
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Projected Impact on Financial Advisors: 
 
 Increased enforcement and litigation; 

 
 Disclosures create a roadmap for regulators and potential plaintiffs; 
 
 Unless an exemption applies, potentially conflicted advisers will have to limit 

investment-related functions to monitoring and education, and plan sponsors will 
be on notice of such limitations; 

 
 Bottom-up pressure on fees and services from participants;  
 
 Increasing reliance on financial advisors to demonstrate value beyond investment-

related support (e.g., fiduciary governance, committee education, etc.); and 
 

 
 

 
 
 

 

Impact of New Regulations 
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Potential Role of the Plan Advisor 

Investment Selection Service Provider Selection Administration and 
Reporting 

Non-Fiduciary Only  Plan Sponsor w/ guidance 
from advisor. 

Plan sponsor w/ guidance 
from advisor. 

Plan sponsor w/ guidance 
from advisor. 

 

3(21) Co-Fiduciary Plans sponsor and advisor. Plan sponsor w/ guidance 
from advisor. 

 

Plan sponsor w/ guidance 
from advisor. 

 

3(38) Investment Manager Investment manager has 
sole discretion, but 
advisor can explain 
investment-related 
information and help 
select/monitor managers. 

Plan sponsor w/ guidance 
from advisor. 

Plan sponsor w/ guidance 
from advisor. 

© 2013 by Pension Resource Institute, LLC (PRI) - This material represents proprietary intellectual property of PRI.  All rights reserved. 
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Opportunities to Differentiate  

Value Added Non-Fiduciary Services 

 
• Committee Support – assist in the formation of effective committees beyond investment s via 

actionable education, process and documentation;  
 
• Disclosure Management– assisting sponsors with selection and monitoring of service providers 

through education, process, benchmarking, and vendor coordination; 
 
• Document Retention – introduction of audit ready approach to fiduciary file maintenance 

through education, process and mock investigations; 
 
• Participant Inquiry Support – risk management through education and process; and 

 
• Outcome-orientated Education – driving and reporting on participant successes through 

education, retirement income planning, monitoring, and reporting. 
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Needs Assessment / Role of Advisor 

© 2013 by Pension Resource Institute, LLC (PRI) - This material represents proprietary intellectual property of PRI.  All rights reserved. 
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Fiduciary Governance Checklist 

Fiduciary Education 

Do plan fiduciaries understand the nature and scope of responsibilities and potential 
liabilities?  

Committee Structure 

Does the plan committee structure represent the desired allocation of responsibilities 
and liabilities?  

Policies and Procedures 

Are there procedures to address the following fiduciary functions: 

Selection and monitoring of service providers; 

Selection and monitoring of plan investments; and 

Administration and Reporting? 

Risk Management 

Does the sponsor have a defined process for educating participants on plan fees and 
resolving inquiries? 

Does the “fiduciary file” contain sufficient information to support the decisions made 
by plan fiduciaries? 

© 2013 by Pension Resource Institute, LLC (PRI) - This material represents proprietary intellectual property of PRI.  All rights reserved. 
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Sample Process Mapping  
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Committee Substructure and Sample Processes 

© 2013 by Pension Resource Institute, LLC (PRI) - This material represents proprietary intellectual property of PRI.  All rights reserved. 
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Additional Resources 

WEST   
Jason C. Roberts 
Manhattan Beach, CA 
310 210 1679 
jroberts@pension-resources.com  

MIDWEST 
Tom Clough 
Kansas City, MO 
913 236 9841 
tclough@pension-resources.com  

EAST  
Amy Glynn 
Boston, MA 
617 834 0900 
aglynn@pension-resources.com 

www.pension-resources.com  
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