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THE ARTHUR M. BLANK FAMILY FOUNDATION

Conflict of Interest Policy

1►
The Arthur M. Blank Family Foundation wants to avoid situations in which the business or personal interests of a trustee, officer, staff member, associate, or advisory committee member may unduly or inappropriately influence the Foundation's decision-making process.  The Foundation depends on a governing board whose members give freely of their time in furtherance of the Foundation's charitable purposes and functions; and the Foundation acknowledges that because of the varied interests and community involvement of its trustees, officers, staff members, associates, and advisory committee members, this service may at times result in situations involving real or apparent conflicts of interest.  So that potential conflicts will not prevent the Foundation's trustees, officers, staff members, associates, or advisory committee members from serving the Foundation while at the same time playing active roles in their communities, the Foundation has adopted a policy of dealing with such conflicts through full disclosure of any such actual or potential conflicting interests and abstention or recusal where a conflict is involved.

2►
It is the Foundation's policy to deal with conflicts in as open and as flexible a way as possible.  In no event should the Foundation's conflict of interest policy prevent a trustee, officer, staff member, associate, or advisory committee member from briefly stating his or her position in the matter or from answering pertinent questions of other trustees, officers, staff members, associates, or advisory committee members since his or her knowledge may be of great interest and assistance.


This policy is not a codification of rules of conduct; rather it is an expression of intention and purpose which should be interpreted and applied to achieve its stated objective.  Individuals worthy of affiliation with the Foundation will govern themselves by that spirit.

3►Definitions.

This conflict of interest policy is intended to supplement—but not replace—federal and state laws governing conflicts of interest and self-dealing applicable to charitable trusts and private foundations like The Arthur M. Blank Family Foundation.  It applies to trustees, officers, staff members, associates, and advisory committee members with significant decision-making authority.  Persons covered under this policy, as well as their immediate family members, including spouse or equivalent, children, and parents, are referred to in this policy as "affiliated persons."


Conflicts of interest arise in the following situations:


1.
Where an affiliated person has a financial interest or appears to have a financial interest in a decision or transaction; 


2.
Where an affiliated person has an affiliation or other conflict of loyalties that may influence a decision, but no personal financial interest.

Self-Dealing.

Self-dealing arises in any transaction or decision from which an affiliated person may profit or receive a monetary or financial benefit.  Self-dealing includes, but is not limited to, business and financial transactions between the Foundation and an affiliated person which are expressly prohibited by the Internal Revenue Code and by applicable provisions of state law.  4►Self-dealing also includes business and financial transactions between the Foundation and an organization in which an affiliated person has a significant ownership interest (generally, 35% or more).


To maintain the integrity of the Foundation and to comply with all federal and state legal requirements, the Foundation shall avoid any situation or transaction which would result in any significant economic benefit (direct or indirect) to an affiliated person or which would constitute self-dealing under the federal tax laws.

5►
Except for incidental and tenuous benefits, such as name recognition or public acknowledgment, and except for gifts of nominal value, and meals and social invitations that are in keeping with proper business ethics and do not obligate the recipient, an affiliated person should not accept significant gifts, commissions, payments, travel, entertainment, services, loans or promises of future benefits from grant applicants, suppliers, vendors, government officials or anyone else who has or may seek some benefit from the Foundation.

Expectations.
6►
All persons affiliated with the Foundation in any way are expected to conduct their affairs with the highest ethical standards of integrity, honesty, fairness, and objectivity; and no affiliated person may use his or her position to derive, directly or indirectly, any significant personal benefit of any nature.  Consistent with this policy, affiliated persons should avoid any situation which involves or may appear to involve a conflict of interest.

7►
In case of any such conflict or the appearance thereof, affiliated persons are expected to disclose the conflict in advance.  Once such a disclosure has been made, either the disinterested trustees or the President (assuming he or she is disinterested) or the Chair (assuming he or she is disinterested) of the Foundation shall determine whether or not there is a potential conflict of interest.  If it is determined that there is a potential conflict of interest, the affiliated person involved shall abstain from voting and shall not participate in the discussion of the matter at issue except to state briefly his or her position in the matter and to answer specific questions of other affiliated persons.


Whenever any person abstains from voting or recuses himself or herself as a result of a conflict of interest or the appearance thereof, the minutes of the meeting or the proceedings of the Foundation shall reflect the abstention or recusal.

8►
Guidelines for implementing and complying with this conflict of interest policy include the following:

· Affiliated persons should abstain from promoting or voting on grants to organizations in which they or immediate family members have an interest.

· Affiliated persons should not lobby one another on behalf of an organization in which they or their immediate family members have an interest.

· When an agenda item is being considered as to which an affiliated person has a conflict of interest, the conflicted person shall disclose the conflict and abstain from decision-making actions as provided in this policy.  With disclosure to other participants, the work of the Foundation is furthered by the willingness of its trustees, officers, staff members, associates, and advisory committee members, however interested, to share information bearing upon the matter under consideration.  Such participation is encouraged.

· Affiliated persons may not have an interest in any vendor or supplier of goods or services to the Foundation.

· Confidential financial and investment information may not be used for personal gain.  The Foundation is a significant private investor and receives substantial confidential information in the performance of its investment obligations.  No one should use such confidential information for personal purposes or transmit such information to others except in the course of his or her duties on behalf of the Foundation.

· Staff members and associates should notify the President of the Foundation before accepting any outside affiliations, such as speaking engagements, writing articles for publication, board service, consultancies, honorary degrees or rewards, or other activities which might confer real or perceived benefit on a staff member or associate or which might be construed as influencing decisions of the Foundation or otherwise compromising the Foundation.

The President of the Foundation should notify the Chair in advance of  possible participation in outside activities such as those described above.

· Trustees, officers, staff members, associates, and advisory committee members should not accept outside fees, honoraria, or other compensation for Foundation-related activities.

Annual Disclosure Statement.


Trustees, officers, staff members, associates, and advisory committee members shall file a conflict of interest statement with the President of the Foundation each year disclosing any anticipated or possible conflict situations.  This statement shall include current participation, affiliation, or other involvement with any nonprofit organization and with any for-profit organization used by the Foundation in which an affiliated person or an immediate family member may have an interest.  

9► [The document should have a place for covered persons to acknowledge their understanding of the policy and their commitment to adhere to it.]
Fiduciary360 Comments about this policy:

1► The opening paragraph of this policy makes clear that the Foundation seeks to effectively manage conflicts of interest as opposed to banning conflicts. This approach is adopted to make sure the Foundation has access to talented and devoted people willing to serve in a fiduciary capacity who might otherwise be barred from participation due to potential conflicts of interest.
2► This Foundation places such high value on the participation of those serving the organization that it states in the policy that opinions are valued and can be stated even when a conflict prevents a party from participating in a vote. This is an acceptable practice but can lead to some difficult management issues. For example, the provision that allows a conflicted party to “briefly state his or her position in the matter or answer pertinent questions” is clearly subject to interpretation. At what point does a brief statement become inappropriate lobbying by a conflicted party? Who will decide when the line is crossed? In my view, it would be best to require conflicted parties to be completely removed from deliberations and voting on the issues that involve the conflict.
3► Definitions are essential in a conflicts of interest policy to help eliminate confusion about circumstances that give rise to conflicts and how they will be handled. The definition section in this policy is a good one but an important omission is a definition pertaining to materiality. There should be a threshold to establish when a “financial interest” is material and, therefore, subject to the policy. At various places in the policy, references are made to “significant” and “nominal” benefits without quantification. These terms should be quantified where possible. “Non-financial interests” are also covered by this policy. Because this type of conflict is difficult to quantify, it would be helpful to have illustrations provided in the policy.
4► One place where “significant” is defined is with respect to “significant ownership interest.” In a section on self-dealing, the policy states: “Self-dealing also includes business and financial transactions between the Foundation and an organization in which an affiliated person has a significant ownership interest (generally, 35% or more).” In my view, the reference to “35% or more” sets much too low of a standard to establish materiality. In my experience a “5% or more” standard would be more appropriate.
5►and 6► These are strong and effective statements of expectations regarding proper and improper conduct.
7► This section describes the need to disclose conflicts, the process to determine if a conflict does exist (based upon the judgment of disinterested trustees, the President, or the Chair), and the appropriate manner of dealing with conflicts (recusal). All of this is effective and appropriate. As a best practice, it would be desirable to have a template disclosure form attached to the policy to provide a consistent methodology for disclosure of potential conflicts as they arise, as well as a template for the required annual disclosure statement.

 8► The “Guidelines” section of this policy is an excellent example of how practical illustrations can be very effective in bringing added clarity to a conflicts policy. This section could be improved by inserting the word “must” to replace the word “should” in most of the examples provided.
9► A conflicts of interest policy should have a signature line. All those covered by the conflicts of interest policy should be required to sign a copy of the document to verify that they understand the policy and that it applies to them, as well as to provide attestation that they will adhere to the policy.
Blaine Aikin

CEO, Fiduciary360

blaine@fi360.com
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